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EDITORIAL NOTES. 


The Federal Act, known as the Income Tax Act, is, probably, 
taken as a whole or in parts, the worst constructed act in the whole 
history of legislative enactments in America. The highest legislative 
tribunal in the country, composed in large part, especially in the 
Senate, of men of brains and wide experience in the matter of formu- 
lating bills, many of them lawyers of renown, should certainly have 
set the example, in framing a measure which concerns so many citi- 
zens of the United States, of clearness and comprehensibility. No 
law has been passed in years which, from the necessities of the case, 
has been as widely read, and yet there is not one person in the entire 
country who thoroughly understands it. Provisos and sub-provisos 
attached to one of the sections help to form a single continuance 
sentence of pretty nearly fifteen hundred words. The school boy who 
should prepare such a sentence as part of his composition might not 
now be expelled from school, but, in earlier days, he would have been 
soundly spanked and sent home to his mother. The fact that the 
Commissioner of Internal Revenue has had to issue regulation upon 
regulation, comprising, in the whole, a series of pamphlets now 
amounting to nearly two hundred pages, and then, on top of it, pro- 
mulgating what he terms “Regulations No. 33,” being a ninety-page 
booklet, shows that the Treasury Department has wearied itself with 
trying to construe the various provisions of the law. It is to be as- 
sumed that the committee having the measure in charge had access 
to the intelligent income tax laws of Great Britain and Germany, as 
well as some of our own States, and that they understood how im- 
portant it was that the law should be in as simple a form as possible. 
How, then, they could produce a document of this character passes 
ordinary comprehension. Without doubt a small portion of the want 
of perspicuity comes from the amendments tacked on here and there ; 
additions which spoil or render obscure a great many legislative acts ; 
but we do not conceive that this furnishes ground for even a semi- 
reasonable excuse for the involutions, convolutions, contrarieties and 
absurdities of the measure. 





The report of a commission appointed a year ago by the Legis- 
lature, known as the State Economy and Efficiency Commission, has 
been made, and it includes recommendations which, the committee 
claims, will effect an aggregate saving, annually, to the treasury of 
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the State of $150,000. One of the principal suggestions for reorgani- 
zation includes the State Board of Health and its ten allied divisions, 
carrying a salary budget of $83,660, and an additional expense of over 
$40,000 a year. In its plan of reorganizing this Board the Commission 
recommends the substitution of a singie Commissioner of Health, sal- 
ary $7,000 a year, term of five years, who shall be subject to removal 
for incompetency by the Governor after full inquiry. It is recom- 
mended that, with the Commission, there should be appointed by the 
Governor an Advisory Board of six members, to serve without pay. 
Another of the chief recommendations is the consolidation of the 
State Board of Assessors, whose salaries aggregate $10,000, and the 
State Board of Equalization of Taxes, with a salary expense of $19,- 
000, into a single Department of Taxation. The additional salary list 
of these boards is $22,000, or a total combined salaries and expenses of 
$70,586.82. The engineering service of the Assessors alone costs 
$17,120. The Commission also suggests the creation of a Depart- 
ment of Conservation and Development, to consolidate within its gov- 
ernment all the services of the State Water Supply Commission, the 
Forest Park Reservation Commission, State Riparian Commission, 
State Geological Survey, the Washington Crossing Park Commission, 
the State Architect’s Bureau; and for the future it recommends that 
this general department take up and act on all inquiries that may havea 
relation to any one of its amalgamated features. Organized and work- 
ing as at present these six bodies expended last year $109,956.12, of 
which $71,786.75 was for salaries and $38,169.37 for expenses. The 
new plan calls for an Advisory Board of eight members, to serve 
without pay, and a Chief Commissioner, salary $7,000, with power to 
appoint necessary employes. In place of the Inland Waterways Com- 
mission, the body that has been removing obstructions to naviga- 
tion and the one now inspecting power vessels, the Commission pro- 
poses the creation of a Department of Commerce and Navigation, 
and in it also places whatever of service may be expected of the New 
Jersey Ship Canal Commission. Last year these five distinct and yet 
related boards cost the State $115,681.30 for salaries and expenses, but 
of this sum $70,000 went for necessary dredging of the Deeper Wa- 
terway project in South Jersey, and under contract. A Commissioner 
and an Advisory Board are recommended, the Commissioner to re- 
ceive a salary of $3,000. There is recommended also the abolition of 
four Oyster Commissions and a readjustment of the Bureau of Shell 
Fisheries, with a Commissioner instead of a Chief, and a Board of 
Advisors, composed of men well versed in the cultivation of the 
oyster. 





The recommendations noted in the preceding paragraph were 
approved in bulk by Governor Fielder, who sent a message to the 
Legislature suggesting that the work of the Committee be ratified 
by enacting measures presented by them into law. At present writ- 
ing there is no certainty of what the result will be, but there ought 
to be no question of a most careful consideration of the report of the 
Committee, and favorable action upon whatever of its measures are 
found to be of benefit to the State. Of course the opposition to the 
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economies recommended will be vigorous and persistent. Every man 
in Office who might be legislated out of office will use his influence, 
and secure that of his friends, to defeat any measures cutting off his 
perquisites. We do not now understand, we never could understand, 
how previous Legislatures and Governors came to be willing to 
originate or continue the scores of commissions and boards that have 
existed, apparently, chiefly for the purpose of thriving on the State’s 
exchequer. A Bureau of Shell Fisheries, a State Oyster Commis- 
sion, an Oyster Commission for Ocean County, an Oyster Superin- 
tendent for Atlantic County, various Oyster Commissioners for At- 
lantic County and other similar commissioners and commissions, 
which have been piling up in number and salaries for years, constitute 
but one example of the board-and-commission habit in this State. We 
know of no State in the Union where offices have been created to 
such an extent, or for such unusual and unnecessary pur- 
poses as in New Jersey. Of course it is well understood 
what is the secret of the long continuance, if not the 
origin, of these superfluous boards. Some acute _ politician— 
it is now not necessary to state whom—evolved the idea, quite 
a number of years ago, at a time which then-legislators, now retired, 
well remember, that every State board or commission must be com- 
posed of persons of opposite political parties, and always of uneven 
numbers, such as three or five, so that, while the representation from 
one political party would always predominate by one majority, there 
would still be representation of the other political party. It seemed 
so fair on its face that this should be so that the matter got well 
started, and, notwithstanding the fact that, in a majority of these 
boards and commissions, it could make no possible difference to the 
State what the politics of the incumbent of the office was, 
but rather whether the incumbent was a competent or an 
incompetent, the creation of boards began and were con- 
tinued. This provision of the law in the case of these 
boards is what furnished the magnet which has always drawn 
both parties in this State toward the scheme itself as an admirable 
provision for insuring that neither party would ever get left in the 
distribution of sinecures. It remains now to be seen wheher the patri- 
otism of the Legislature is sufficient or not to induce them to shelve 
some of these sinecures and perform the real duty they owe to the 
State and to the taxpayers. 





The new Attorney-General, almost as soon as he entered upon the 
duties of his office, sent out to all County Judges and Prosecutors of 
the Pleas in this State a circular letter, meant, however, to be indi- 
vidual, and running as follows: “An important public economy may 
be effected by greater expedition in handling the criminal business 
of the State. Sometimes we are not sufficiently sensitive to the fact 
that we are spending public money. If accurate computation were 
made, it would appear that every minute of time spent in managing 
the criminal machinery of the State involves a great deal of money, 
the aggregate of which would surprise anyone. Caution and fair- 
ness should not be sacrificed to speed. But a large majority of cases 
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are comparatively unimportant; many of them trifling. If such cases 
are handled with due promptitude, both before the grand and petit 
juries, the result would be a large saving of money. Often constables 
and detectives may be wisely dispensed with. Magistrates in your 
county should, by judicious suggestion, be made to see the wisdom 
of expedition and economy in the disposition of trifling cases. Jurors 
should not be required to attend court unless actually needed. It is 
unnecessary to say that an earnest application of these suggestions 
would save every year a large sum of money. A similar communica- 
tion has been addressed to each prosecutor and Quarter Sessions 
judge of the State. Our efforts, it is respectfully submitted, should 
unite in the purpose to economize and expedite criminal business. 
This letter has the warm approval of Governor Fielder.” Just exactly 
whom or what it was expected this missive would hit does not appear, 
and it is stated that most of the recipients of the letter seem to have 
taken the view of one of our excellent County Judges, who expressed 
himself in this wise: “I have received a letter but do not fully appre- 
ciate its purpose. I am grateful to the Attorney-General for his 
courtesy and thoughtfulness.” It would almost seem as if the letter 
were intended to meet some particular case of dissatisfaction in some 
one county of the State, but just where is not manifest. 





Liability cases begin to crowd our pages, but we shall make room 
for their publication as rapidly as possible. If it becomes necessary, 
for want of room, we shall select from them such as seem to embody 
new or important legal points or circumstances of injury, as a certain 
number have no special importance as a guide to lawyers in other 
cases. We are grateful to the Common Pleas Judges for their co-op- 
eration in this matter. 





A rather remarkable case of an address by a prosecuting attorney 
in a murder trial was that in the Court of Queen’s County, Long 
Island, made on February 24th. A young girl, sixteen years of age, 
with a baby in her arms, was being tried for the murder of her hus- 
band. He had asked her to earn money, and, because she refused 
to do as he desired, had beaten her with a broom handle, etc., and 
she, taking up a revolver, fired at him, and the shot was fatal. This 
is what the assistant district-attorney said in his address to the jury: 
“Gentlemen, I am not going to try to convict this girl by oratory. I 
would rather lose my right hand than do her an injustice. You are 
all married men with children. You have heard the witnesses for 
the prosecution. You have heard the girl’s own story. You have the 
facts. Her fate is in your hands.” ‘The girl was acquitted in ten 
minutes’ time. 





A real estate broker employed to sell land located near the place 
of his residence is held in Sims v. St. John (Ark.) 48 L. R. A. (N. S.) 
796, to have no implied authority to employ a sub-agent, so as to 
entitle the latter to a commission from the owner in case he finds a 
purchaser. 
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THE BARRISTER IN ENGLAND. 


Many a debating society has enjoyed itself in discussing the 
proposition, “Ought a barrister to defend a prisoner whom he knows 
to be guilty?” And much scorn has been poured on the ignoble men 
of law who are in the habit of doing so. 

As a simple matter of fact, it is impossible for a barrister ever 
to be in such a position. He can himself believe that his client is 
guilty, or he can believe—which is not always the same thing—that 
the jury will find him guilty. But when guilt, as in murder cases, is 
partly a question of a prisoner’s state of mind when the offence was 
committed, it is a matter of deduction on which no one can be in- 
fallible. In fact, even the confession of a prisoner is not conclusive; 
and there are plenty of foolish people who have given themselves 
up for murder, and caused the police trouble by bogus confessions, 
merely for notoriety, 

In defending a prisoner, a barrister’s position is as simple an1 
straightforward as it need be; he may put everything in the most 
favorable light for his client, but he has an over-riding duty not to 
mislead the court. A barrister whose client has deceived him into 
doing so is justified in throwing up his brief directly he finds out 
what has happened. On seeing that the admitted facts are hardly 
consistent with his client’s innocence, a barrister will usually advise 
him to plead guilty, and then speak in mitigation of sentence. 

A barrister who deliberately deceived a judge in a case would 
run a great risk, for the benchers of his inn might “disbar” him, On 
one occasion a very well-known Q.C., himself a bencher, was “dis- 
benched and disbarred.” Another O.C. who was disbarred set up 
for himself as a “consulting lawyer” in chambers in Bond Street. 
But in such a position he could not legally either address a judge 
or draw a legal document. 

There are many anomalies about the Bar. For instance, a bar- 
rister must know all about contracts, but cannot make one in respect 
of his professional work, for he may not sue for his fee. Again, the 
benchers of his inn, a self-elected body, can disbar him and deprive 
him of his living without an appeal to open court. But since a breach 
of professional etiquette may result in his being disbarred, his eti- 
quette binds him just like an Act of Parliament binds other people. 

A barrister settling a legal draft uses a short-hand which has 
to be expanded by a solicitor’s copying clerk. Thus a trustee is al- 
ways a “tree,” a solicitor is a “solor,’ and no self-respecting con- 
veyancer would write “hereinbefore,” “hereinafter,” or “said.” These 
appear “hinbfe,” “hinar,” and “s.” ‘Hereditaments”—a dreadful word, 
of which he is rather fond—appears as “hdts,” and, of course, “heirs, 
executors, administrators, and assigns” as “hrs, exs, ads, and assns.” 

It is strict etiquette for a barrister’s fee to be marked before he 
goes into court, and he is entitled to have it in cash before he does 
so, though probably this does not happen in one brief in a thousand. 

He is obliged by etiquette to consider all his professional brethren 
of equal skill, and it would be most improper for a “junior” to indicate 
any particular K.C. with whom he would like to be briefed. How- 
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ever, a barrister’s clerk is not bound, and a sensible solicitor will 
soon find out all he wants to know about the relative merits of King’s 
Counsel in the clerk’s room. 

The relation between a barrister and his clerk is a curious sort 
of loose partnership, and the clerk of a successful barrister may make 
an income running well into four figures. All the bargaining falls 
upon him.—London Daily. 





REEVES, et al. v. JONSON. 


(N. J. Supreme Court, Mercer Circuit, Feb. 19, 1914.) 
Practice—Interrogatories— Motion to Strike Out. 


The defendant in this cause moved to strike out interrogatories 
served upon him by the plaintiffs ten days before, on the ground that 
the same were “improper and unauthorized because of the fact that 
the said plaintiffs had previously served interrogatories in this case 
which defendant had duly answered.” 


TRENCHARD, J., held that, under the provisions of the statute, 
the service of interrogatories by either party upon the other is not 
restricted to the service of a single set of such interrogatories and 
denied defendant’s motion. 





McNUTT v. UNITED COAL COMPANY. 


(Mercer Circuit, Feb. 2, 1914). 
Attachment— Right of Assignee of Foreign Creditor to Levy on a Debt of Foreign Inacivent 
Corporation. 

Case of A. Moulton McNutt against United Coal Company. Ar- 
gued on rule to show cause why levy in attachment should not be 
set aside. 

Mr. Charles H. Weelans (Geraghty & Weelans on brief) for de- 
fendant. 

Mr. Joseph Beck Tyler for plaintiff. 


The agreed state of facts show that (1) The United Coal Com- 
pany, a corporation of the State of Pennsylvania, purchased goods 
of the Kingwood Coal Company, a corporation of the State of Penn- 
sylvania, to the amount of $1,108.48. (2) On the 9th day of July. 
1913, the United States District Court for the Western District oi 
Pennsylvania declared the said United Coal Company to be insolvent 
and appointed receivers for the same, said receivers qualifying on the 
same day. (3) On the 10th day of July, 1913 the said Kingwood 
Coal Company issued an attachment out of the New Jersey Supreme 
Court for the above-mentioned $1,108.48, and made a levy on a debt 
due the United Coal Company by the Monument Pottery Company, 
of Trenton, N. J.,a New Jersey corporation. The Monument Pottery 
at this time owed the United Coal Company $1,214.45. This attach- 
ment was discontinued on September 19, 1913. (4) On September 
16, 1913, the Kingwood Coal Company assigned its claim against the 
United Coal Company to William Atkins. On the same day William 
Atkins assigned the said claim to A. Moulton McNutt, a resident of 
the State of New Jersey. (5) On Sept. 18, 1913, the said A. Moulton 
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McNutt made affidavit and issued an attachment on aforesaid claim 
against United Coal Company out of the Mercer Circuit Court; the 
Sheriff on Sept. 18, 1913, making a levy on the aforesaid claim of the 
United Coal Company against the Monument Pottery Company ; 
also making levy on $134.50 due from the Monument Pottery Com- 
pany for goods furnished by the Receivers of the United Coal Com- 
pany. (6) On Nov. dth, 1913, the defendant filed its appearance in 
this suit and requested a declaration and on Nov. 14, 1913, the said 
plaintiff filed its declaration. (7) It is also agreed that the receiver 
for the United Coal Company was appointed by the Court upon the 
petition of a creditor assented to by the defendant and in the decree 
the receiver is vested with all the “rights, assets, and effects of wiiat- 
soever nature and kind, and wherever the same may be situate.” 
He is also authorized to take possession of the same wherever situate 
or found. 


LLOYD, J.: This is an application to release moneys owing 
to the defendant from the levy of an attachment issued by the plain- 
tiff. The sole question is the right of a resident of New Jersey to 
issue an attachment upon a claim held by him as assignee ofa creditor 
in Pennsylvania and hold the same against a receiver appointed by 
the United States District Court for the Western District of Penn- 
sylvania, the assignment being taken subsequently to the appoint- 
ment of a receiver. 

The parties having agreed upon the facts, they disclose that the 
receiver was appointed by the Court upon the petition of a creditor 
assented to by the defendant, and in the decree the receiver is vested 
with all the “rights, assets, and effects of whatsoever nature and kind, 
and wherever the same may be situate.” He is also authorized to 
take possession of the same wherever situate or found. 

The law of this State is settled that such a receiver may sue in 
our courts and that comity will enable him to recover, except as 
against our own citizens’ claims. It is also held that such a decree 
amounts in effect to “an assignment of the chose in action to the 
receiver.” Edwards v. Glass Jobbers’ Association, 68 Atl. 800. In 
this situation, it seems to me, the attaching creditor cannot prevail 
against the receiver. The comity by which our courts lend their aid 
to receivers of a foreign jurisdiction to collect debts due to the in- 
solvent must rest upon a right of action existing immediately upon 
the decree. It cannot be that the suit in itself is in any wise con- 
trolling; that is the medium through which the antecedent right is 
asserted. By the decree entered in the U. S. Court the status of the 
Pennsylvania creditor was fixed. He could not obtain a preference 
for himself, and, in my opinion, he could not by assignment confer 
such a right upon another, even though that other be a citizen of 
New Jersey. Such citizen would take the right burdened with all its 
limitations and obligations in the hands of the Pennsylvania creditor. 
He certainly could not thereby constitute himself one of the class 
whose protection our courts have uniformly held to be paramount 
to the claim of the receiver. 

I find nothing that would justify this court in holding the attach- 
ment effective and the debt attached should be released from the levy. 
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O’CONNELL v. SIMMS MAGNETO Co. 


(N. J. Supreme Court, Nov. 25, 1913). 
Employers’ Liability Act—Total Disability or Partial—Statutory Requirements. 


Case of Edward O’Connell, petitioner, against Simms Magneto 
Co., defendant. On appeal to Supreme Court. Heard by Swayze, 
Bergen & Voorhees, J. J. 

Mr. George S. Hobart for prosecutor. 

Mr. Borden D. Whiting for defendant. 

The opinion of the Court was delivered by 

SWAYZE, J.: This is a proceeding under the Workmen’s Com- 
pensation Act of 1911. The Judge made the following allowances: 
For temporary disability, covering fracture of skull, broken 

collar bone and ribs weeks 
Injury to eye weeks 
Paralysis of right side of mouth....................005 100 weeks 
Injury to right nostril 5 weeks 
Impairment of hearing of right ear weeks 
Impairment of use of right arm 50 weeks 


Making a total of 340 weeks’ pay. 


The evidence shows conclusively that the disability of the peti- 
tioner is far from total. Under the statute only four hundred weeks’ 
pay could have been allowed for total permanent disability, such as 
loss of both hands, arms, feet, or eyes. None of the injuries suffered 
by the petitioner are specifically provided for in the schedules con- 
tained in the act, and allowance therefor must have been made un- 
der the provision that the compensation in other cases shall bear such 
relation to the amounts stated in the schedule as the disabilities bear 
to those produced by the injuries named in the schedule. 

There is no evidence that the disabilities of the petitioner stand 
to total disability in the proportion of 340 to 400. On the contrary 
the evidence makes it clear that the proportionate extent of the disa- 
bility is very much less. The difficulty arose probably from the desire 
of the trial Judge to award what he thought was fair compensation. 
This was, however, disregarding the statute, not following it except 
in form. 

With the fairness of the compensation fixed by the act, the Courts 
have nothing to do. The Legislature has thought it wise to provide 
a new cause of action and a new procedure not known to the com- 
mon law and to prescribe the rule of compensation, not leaving that 
question to the discretion of a jury, and, except within certain limits 
and subject to certain rules, not leaving it to the discretion of the 
Court. Within these limits the Court is restrained and by these rules 
it is hound. 

The judgment must be reversed and the record remitted for a 
new trial. 





A check on a bank is held in State v. Fraley (W. Va.) 42 L. R. A. 
(N. S.) 498, to be the subject of embezzlement. 





O’CONNOR V. PUBLIC SERVICE RAILWAY CO. 


O'CONNOR v. PUBLIC SERVICE RAILWAY CO. 


(Essex Common Pleas, Jan. 5, 1914). 
Employers’ Liability Act— Funeral Expenses—Construction of Acis. 


_Case of Elizabeth O’Connor, petitioner, against Public Service 
Railway Company, respondent. Petition filed under Employers’ Lia- 
bility Act of 1911. 


Hon. Thomas A. Davis (Howe & Davis) for petitioner. 
Mr. Leonard J. Tynan for respondent. 


MARTIN, J.: * * * The only question concerning which 
there is any controversy is as to whether the petitioner is entitled to 
recover judgment for the amount of one hundred dollars for funeral 
expenses under Sections 12 and 14 (a) of the amendment to the 
Act, Chapter 174, Laws 1913, page 302. 

The accident which resulted in the death took place in East 
Orange on the 22d day of April, 1913. 

Section 12 of the Act is in part as follows: 

“12. In case of death compensation shall be computed but not 
distributed on the following basis: (1) Actual dependents. For 
one dependent thirty-five percentum of wages * * * (2) No 
dependents. Expenses of last sickness and burial, the cost of burial, 
however, not to exceed one hundred dollars.” 

A new section was added to Section 14, known as Section 14 (a) 
as follows: 

“14. (a) Compensation for all classes of injuries shall run con- 
secutively and not concurrently, as follows: First two weeks, medi- 
cal and hospital services and medicines, as provided in paragraph 14. 
After the first two weeks, compensation during temporary disa- 
bility. Following both, either or none of the above, compensation 
consecutively for each permanent injury. Following any or all or 
none of the above, if death results from the accident, expenses of last 
sickness and burial. Following which compensation to dependents, ii 
any. In no case shall the total number of weekly payments be more 
than four hundred.” 

It is contended by the respondent that Section 12 provides for 
compensation on two separate classes of cases: (1) Those where 
there are actual dependents, the specific amount set forth in the sub- 
divisions, and (2) Those in which there are no dependents; in which 
event it is claimed that the expenses of the last sickness and cost of 
burial only can be awarded. 

In this case there is an actual dependent and it is claimed that 
the case falls under the first class mentioned, and no funeral expenses 
should be allowed. 

The amendment of 1913 contained in the new section 14 (a) seems 
to have been passed for the purpose of authorizing payment to be 
made for funeral expenses. 

There is no inconsistency between Section 12 and Section 14 (a). 
Section 12 does not provide that funeral expenses are to be paid only 
in cases where there are no dependents. It provides that in cases 
where there are no dependents, funeral expenses only are to be paid 
and no other compensation. Section 14 (a) provides as to funeral 
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expenses, that they are to be paid in all cases where death results; 
and after payment of funeral expenses, then compensation to de- 
pendents, if there are any. Reading both sections together seems to 
make it clear that funeral expenses are to be paid in all cases where 
death results, whether there are or are not dependents; and if there 
are dependents, weekly compensation in addition to funeral expenses 
is to be paid, according to schedule. 

Neither is there any doubt as to the amount of the funeral ex- 
penses being $100.00 and not a greater sum. It is true that Section 
14 (a) does not specifically mention the amount of the funeral ex- 
penses, nor does it specifically mention the amount of the other com- 
pensation to be paid. Reference must be had to Section 12, after 
reading Section 14 (a), to determine what the rate of weekly compen- 
sation must be after “compensation to dependents, if any.” Section 
12 establishes the rate of weekly compensation in cases of death and 
also the amount to be allowed for funeral expenses in case of death. 
The mere fact that the funeral expenses do not appear in schedule 
(1) in Section 12, is no more to be remarked than that the two weeks’ 
medical allowance in all cases does not appear in any of the sched- 
ules. This latter provision was reserved for Section 14, and worked 
the result of postponing weekly compensation until after the expira- 
tion of the first two weeks, and providing for an additional allow- 
ance of fifty dollars for medical attendance. This section relates 
to all cases where medical attention is had during the first two weeks 
and whether death results or not after the first two weeks. I[mme- 
diately following Section 14 has been added the section in question, 
14 (a), which provides, in line with everything that has gone before 
it, for an additional allowance for funeral expenses in all cases where 
death results. 

This allowance for funeral expenses also follows the spirit of the 
last few lines of Section 11, which provide that if a person having 
no dependents should die from a cause not connected with the acci- 
dent, while he is receiving compensation for permanent injury, the 
sum of $100 shali be paid in a lump for funeral expenses. The 
Act itself directs the Court, in administering the same, to “constantly 
bear in mind that it is the intention of this Act that the compensation 
payments are in lieu of wages.” The Act suppiies a substitute for the 
losses which are entailed upon an injury to the wage earner, or in 
case of his death. When death follows the injury, the purpose of the 
law is to supply not exceeding three hundred weeks’ wages to de- 
pendents, as well as payment of the other expenses that will natu- 
rally follow as the result of the injury, such as medical care for the 
first two weeks, where such care is necessary, and burial expenses 
after death. Section 12 unquestionably provides as to the number of 
weeks and the rate of payment as per schedule. Section 14 adds an 
additional payment of $50 for medical attention. This $50 is allowed, 
for the reason that the law does not expect the injured employé or 
his dependents to have to devote a number of the weekly payments to 
the medical care of the injured, but gives medical attention in addi- 
tion thereto. This is equally true as to funeral expenses. If the 
funeral bill should be deducted the dependents would have the num- 
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ber of weeks benefit thereby lessened to the extent of the funeral 
bill, instead of being able to apply the whole weekly payments for the 
purpose for which they were intended, namely, a substitute for the 
wages of the deceased employé. 

In the case of Creagh v. Nitram Company, 86 Atl. 436, the 
Court, interpreting the Act, held that an employé, suffering tem- 
porary as well as permanent injuries, was entitled to compensation 
under both heads, and makes the following statement, which is illu- 
minating as to the question under consideration: “Bearing in mind 
that the purpose of the Act is to make compensation, it is neither 
unreasonable nor unjust, where the injuries sustained cause a double 
loss, as in this case, where the plaintiff lost his wages for a certain 
period of time, which were recoverable under clause ‘a’, and several 
of his fingers, for which he was entitled to compensation under 
clause ‘c’, that he should have compensation for both.” 

Applying the same reasoning to Section 14 (a) and the preceding 
sections, it seems clear that the Legislature considered that in all 
cases where death resulted, the funeral expenses, not to exceed $100, 
should be paid, following out the reasoning of the Court, in Creagh 
v. Nitram Company, that the Act is to make compensation; and that 
compensation is not made unless the funeral bill is paid, the same 
being an expense that flowed naturally as a result of the injury. 

The petitioner is therefore entitled to the payment of $100. 

The proposed statement and determination of facts may be sub- 
mitted upon notice. The petitioner is entitled to costs, and compen- 
sation for his legal adviser should be adjusted. 





PANACONA v. VULCANITE PORTLAND CEMENT CO. 


(Warren Common Pleas, February, 1914). 
Employers’ Liability Act-—-Work Reasonably Incidental—Sabbath Work—Method of 
Estimating Wages—Due Notice. 

Case of Joan Panacona, petitioner, against Vulcanite Portland 
Cement Company, respondent. Petition filed under Employers’ Lia- 
bility Act of 1911. 

Mr. Charles C. Brady (Smith & Brady) for petitioner. 

Mr. Edward L. Katzenbach for respondent. 

The admitted facts in the case were (1) That the petitioner re- 
sides in the borough of Alpha, Warren County, New Jersey, and that 
the Vulcanite Portland Cement Company is a corporation of the 
State of New Jersey, having its principal office in the Borough of 
Alpha, Warren County, New Jersey. (2) That Joan Panacona was 
employed by the Vulcanite Portland Cement Company as an oiler 
and was paid by the Vulcanite Portland Cement Company sixteen 
and one-half cents per hour. (3) That Joan Panacona was injured 
by having his right hand crushed. (4) That the Vulcanite Portland 
Cement Company had actual knowledge of the occurrence of the in- 
jury. (5) That petitioner resides in Alpha, Warren County, New 


Jersey. 
ROSEBERRY, J.: The petitioner had been in the employ of the 
defendant for seven years, and his employment, at the time of the 
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injury, was that of an oiler of the machinery. He had been engaged 
as oiler for some time, and he and another oiler made up the fuli 
twenty-four hours of the day, and seven days a week, alternating 
weekly, working one week seven days, eleven hours a day, and the 
next week working seven nights, thirteen hours a night, and received 
for day and night services sixteen and one-half cents per hour. 

Two cog wheels in defendant’s cement mill ran together upward 
and, from the bearings of one of them, the oil had dripped at inter- 
vals, upon a motor belt running several feet below. The oilers had a 
habit of using tin cans to catch the dripping oil. Mr. Anderson 
Raub, the mill foreman, complained to the oilers about the dripping 
oil and tried to tell the petitioner, who could not speak English, that 
he should not put on too much oil. Coming on duty on one shift, 
the other oiler told petitioner that his boss had ordered a pail to be 
hung by a hook under the bearing to catch the dripping oil and said 
that he should leave it there. But Mr. Raub gave no instructions 
except that they were letting too much oil drip upon the motor belt. 
The pail fastened in place by a hook caught the dripping oil and was 
from time to time emptied and cleaned, and this practice had been 
going on two or three weeks when, on September 23, 1913, the peti- 
tioner emptied and cleaned the pail and was in the act of fastening 
it to the hook beneath the bearing, when his sleeve was caught by 
the cogs of the wheel and his hand drawn in between the cogs of the 
two wheels and crushed. The petitioner was removed at once to 
the Easton, Pa., hospital, where his hand was amputated. 

The quesion raised is: Did this accident arise out of and in the 
course of the petitioner’s employment? And this raises the further 
question whether the hanging of the pail to catch the dripping oil 
was reasonably incidental to the petitioner’s employment? 

A risk is incidental to the employment when it belongs to or is 
connected with what a workman has to do in fulfilling his contract of 
service; it is not incidental to the employment when it is not due to 
the nature of the employment, or when it is a new or added peril to 
which a workman by his own conduct exposes himself; a peril which 
his contract of service neither directly nor indirectly involves or 
obliges him to encounter. 

The petitioner received instructions from the foreman not to 
allow the oil to drip from the bearing upon the motor belt below. 
He told the petitioner that he should not put so much oil on the 
bearing. The oil had dripped to some extent for a large part of the 
petitioner’s service as oiler; I think it was about four years; so that 
oiling the bearing was not altogether practical in preventing the 
dripping of the oil on the motor belt. To prevent this dripping, cans 
had been used to catch the dripping oil. One method of prevention, 
which was inadequate to some extent, would not certainly be rea- 
sonably incidental to the employment, to the exclusion of a more 
complete and adequate remedy by catching the dripping oil from the 
bearing in a pail, instead of partially preventing the dripping by 
careful oiling. The pails had been used for two or three weeks be- 
fore the accident. The mill foremen (one or the other) were con- 
stantly in the mill directing operations. There was no prohibition 
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against the use of the pails, but instead a tacit assent can be inferred. 
The pails were an absolute preventative, while the careful oiling had 
been only a partial preventative. 

In my opinion the injury happened in an act reasonably incidental 
in the petitioner’s employment. 

The petitioner’s right hand was crushed in the cogs of the re- 
volving wheels in defendant’s cement mill on the 23d day of September, 
1913, and the hand was amputated the same day at tlie wrist, at the 
Easton, Pa., hospital, as a necessity due to the injury. 

The petitioner worked as oiler of machinery every alternate 
week, seven days, eleven hours a day, and every alternate week 
seven nights, thirteen hours a night, and was paid at the rate of 16% 
cents per hour. The average day’s work in this department (oiling 
ef machinery) of the defendant’s works was twelve hours, and the 
average compensation per day would be $1.98, being $13.86 per week. 

Defendant’s counsel objects to the allowance of Sunday as a work 
day, because to work on that day is illegal, and wages cannot be recov- 
ered for such work. But great works, like that of defendant’s must be 
operated day and night, and Sundays as well, because it is necessary to 
the life of the business, and compensation for work done in case of neces- 
sity on the Sabbath can be recovered at law. At least it should not lie in 
the mouth of the defendant, who exacts and receives the services of its 
employés on the Sabbath to say that such employment is illegal, and in- 
ferentially that the defendant on every seventh day was a law breaker. 
Morally speaking such an argument comes with bad grace from the 
defendant. 

However, the estimate of wages is based upon what has been paid, 
and not upon probable defences which might be made to future pay- 
ments. 

Again, defendant’s counsel insists that the compensation due peti- 
tioner cannot be commuted under paragraph 21 of the Liability Act as 
amended in 1913, Laws of 1913, page 309, paragraph 6, without the con- 
sent of defendant, and therefore he objects to any commutation. 

The amended Act of 1913, page 309, par. 6, says, that compensation 
may be computed “if it appear that such commutation will be for the 
best interest of the employé, or the dependents of the deceased em- 
ployé, or that it will avoid undue expense or undue hardship to either 
party, or that such employé or dependent has removed or is about to 
remove from the United States, or that the employer has sold or other- 
wise disposed of the greater part of his business or assets;” and then 
the Act enjoins the Court to always remember that the compensation 
payments are in lieu of wages, and that commutation should be allowed 
only “where it clearly appears that some unusual circumstances warrant 
such a departure.” The statute prescribes the conditions upon which 
commutation may be made, with words of caution to the Court of the 
purpose of the Act for the Court’s guidance in coming to a conclusion 
upon application for commutation. The defendant has no control of the 
matter, except to show to the Court matters which makes against com- 
mutation. 

“Due notice” to the other party in the statute is synonymous with 
reasonable notice, but there is no fixed rule as to what shall constitute 
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“due notice.” “Due notice” is a relative term and must be applied to 
each case in the exercise of the discretion of the Court under the partic- 
ular circumstances. 

Another point raised by defendant is that the petitioner’s wages 
should be arrived at per day in the manner that wages for piece work 
are fixed. The two are unlike; wages are uncertain in piece work de- 
pendent upon the daily output, while in this case the wages and period 
of labor per day are both fixed and certain. 

The first contention in this case upon the hearing was upon the 
question of commutation and was urgently and elaborately argued by 
the counsel of defendant and petitioner on the opening of the trial, and 
also in the briefs filed by each. 

The Court thinks that the defendant had due notice from the peti- 
tioner of his application to the Court for commutation. The Court is of 
opinion that the injury of the petitioner produced temporary disability 
provided for under paragraph 11, Clause A, of the Act, and also disabil- 
ity partial in character, but permanent in quality, under paragraph 11, 
Clause C. The Court will allow petitioner to amend his petition asking 
for compensation for temporary disability as it was urged for and 
against at the trial. 

The injury happened on Sept. 23, 1913. Deducting two weeks 
would be Oct. 7, 1913. Fifty per cent. of weekly wages would be $6.93 
to February 6, 1914, 17 3-7 weeks, making for temporary disability to 
February 6, 1914, $120.78. For partial disability, permanent in its 
nature, being the loss of petitioner’s hand, $6.93 per week for 150 weeks. 

The petitioner testified that hereafter he could do but little work and 
that his wife and two children lived in Cirinaldo, Italy, and that he was 
unnaturalized, and it was his desire and intention to return again to his 
family, to live permanently in Italy. This is one of the conditions men- 
tioned by the Act that authorizes the Court to make commutation. The 
Court thinks that the petitioner’s desire to return to his family in Italy 
and live there is proper and right and for his own best interests. I will, 
therefore, make commutation of the weekly payments, so that it will be 
as follows: 

Temporary disability: Paragraph 11, Clause A, $6.93 for 17 3-7 

weeks to February 6, 1914 $ 

Permanent disability; present worth of $6.93 for 150 weeks 


$1,091 55 

The Court’s judgment is that the defendant pay petitioner in com- 

mutation under the statute the sum of ten hundred and ninety-one dol- 

lars and fifty-five cents ($1,091.55) as compensation for the injury peti- 

tioner received in the employ of defendant Sept. 23, 1913, with costs 
of suit. 





The directors of a bank are held in Ellis v. H. P. Gates Mercantile 
Co. (Miss.) 43 L. R. A. (N. S.) 982, to be liable to depositors and 
stockholders for loss sustained through their neglect to supervise the 
acts of its officers as required by its by-laws, which enables the officers 
to misappropriate funds and make improvident and unlawful loans. 
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ROWE V. EMPIRE 8TEEL & IRON CO. 


ROWE v. EMPIRE STEEL & IRON CO. 


(Morris Common Pleas, Jan. 5th, 1914). 
Employers’ Liability Act—Petition to prove Injury—Release Executed. 


The case of Robert Rowe, petitioner, against Empire Steel and Iron 
Co. (a corporation), respondent. On petition for compensation under 
the Employers’ Liability Act of 1911. 

Mr. James H. Bolitho for petitioner. 

Mr. Elmer King (King & Vogt) for respondent. 

SALMON, J.: * * * The petition in the matter sets up that 
Robert Rowe, the petitioner, on March 13th, 1912, at the village of 
Mount Hope, Morris county, while in the employ of the respondent as 
laborer, “received personal injuries, consisting of scalds and burns, from 
escaping steam and hot water upon his back, hands and other parts of his 
body, and his head, and bruises to his back caused by a coupling from a 
pipe breaking and falling upon him, which has caused him great pain 
and suffering,” etc.; that the petitioner, while thus employed under the 
direction of the respondent and in the usual course of petitioner’s em- 
ployment, without any caution or warning having been given to him by 
the respondent, and, while “working some two hundred and seventy-five 
feet from the surface of the ground in the mine of the defendant (re- 
spondent), a certain coupling on a pipe which was carrying steam and 
hot water bursted and fell down upon him, together with the said steam 
and hot water, resulting in the scalds, burns, bruises, and injuries,” etc. ; 
that petitioner was receiving from the respondent compensation at the 
rate of one dollar and fifty-eight cents per day; that, after said injuries 
were received, petitioner was given medical attention and treatment by 
Doctor W. H. Kice, of Wharton, Morris county; that petitioner is still 
unable to follow his usual or any occupation by reason of the injuries 
so received; that respondent had knowledge of the accident at the time, 
and that since has been notified by written notice of the accident ; that by 
reason of the alleged failure of the respondent to agree upon the claim 
of the petitioner, the latter has submitted it to the Court, as to ques- 
tions of fact, the nature and extent of the injuries, and the amount of 
compensation he should receive therefor. 

The answer of respondent, filed November 21st, 1913, admits “that 
on or about March 13, 1912, Robert Rowe was in the employ of respond- 
ent, and that, while in its employ, he received injuries, but the manner 
in which he received such injuries, the extent thereof, or whether they 
are the injuries mentioned in the petition, it (the respondent) has no 
knowledge “and leaves petitioner to make due proof thereof ;”’ respond- 
ent admits the petitioner was receiving daily wages as stated in petition ;” 
respondent admits “the petitioner received certain medical attention for 
which it made full payment for and during the time required by law;” 
respondent admits “it received notice of an injury received by petitioner, 
but leaves the petitioner to make proof that it was the injury for which 
compensation is now sought.” The respondent sets up by way of de- 
fense to the action that “the petitioner received an injury while in the 
employ of respondent on or about the time mentioned in the petition ;” 
that respondent “at once fully complied with the Employers’ Liability 
Act and furnished the necessary medical attendance, and made the pay- 
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ments as required by the Act until the petitioner was cured of his injury, 
and who then and there executed a full release and discharge to this 
respondent for all claims and demands arising therefrom;” that “upon 
being cured and recovering (from) said injury, which was only slight, 
petitioner began work again for respondent, doing the usual work of a 
laborer and so remained in the employ of the respondent for many 
months thereafter until he finally left its employ ;” that “respondent has 
had and now has no knowledge of any other accident occurring to peti- 
tioner while in its employ until recently, when it received notice in writ- 
ing of an injury alleged to have been received by petitioner while in its 
employ, but denies that such injury was ever received, unless it is the 
same for which respondent has fully paid and satisfied as required by the 
Act under which this action is brought ;” that “if the injury is the same 
as that mentioned by respondent, it hereby pleads full compliance with 
the Act and full acquittance, release and discharge of the petitioner there- 
for, and if the accident was other than that described by respondent, it 
pleads that it had no notice of the same within ninety days, nor within 
one year from the time of such accident, and, therefore, the petitioner 
is without remedy against the respondent.” 

The answer of respondent filed on the day of the first hearing, De- 
cember roth, 1913, sets up that “the respondent denies each and every 
allegation in the petitioner’s petition.” 

The petitioner gave testimony to the effect that on March 13th, 1912, 
while at his employment for the respondent, which employment consisted 
in greasing or oiling a certain engine and pump which were located in 
respondent’s mine, and while engaged specifically in endeavoring to make 
some air adjustment, a coupling bursted and the petitioner was knocked 
down and scalded with hot water upon his body generally and particw- 
larly upon his hands; that petitioner was removed to his home; that he 
has not been able to work since the occurrence, although he endeavored 
so to do; on cross-examination, petitioner states emphatically that the 
accident happened in March of nineteen hundred and twelve; that the 
pump referred to was above the ground about four feet; that the dis- 
charge pipe, in which the coupling referred to formed a connection, was 
about two and one-half feet above the ground horizontally, and then, 
with an elbow, extended upwards; that he, the petitioner, could touch 
the coupling in question ; that he knewthe same was loose,and had been 
for three weeks; that Doctor Kice attended petitioner; that there was 
but one occasion, at the mine, on which he was injured, and that was the 
occasion in question; that, after the accident, petitioner went back tv 
work for the company in the following August; that he did not work 
there long, but to the following year, a little while in April. 

Witness for petitioner, William Chudeley, testified that the accident 
referred to occurred in March of nineteen hundred and twelve; that 
petitioner had been scalded only once “which happened in the spring,” 
referring to the season; that petitioner came back and worked in the 
mine, &c. Witness for petitioner, Joseph Stickle, testified that he was 
present when petitioner was injured, but could not say as to the time of 
the occurrence. Witness, John Ansen, testified as to the happening, but 
could not recollect as to its time and date. 
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The defense shows to the satisfaction of this Court that the 
accident in question occurred on July 12th, 1911; that the petitioner 
was in the care, as a result of the accident in questiog, of Doctor Kice, 
from July 12th, 1911, to August 3d, 1911, on which last date he was 
discharged ; that the main injury treated was burns to the back of the 
hands of the petitioner; that the burns treated by Doctor Kice, as 
a result of the accident, are not, in the opinion of the Doctor, product- 
ive of the petitioner’s present condition. Other testimony shows con- 
clusively that the petitioner was injured in July of nineteen hundred 
and eleven, and that he was treated for about three weeks, and away 
from his employment during that time; that he returned to his em- 
ployment and continued there until March of nineteen hundred and 
twelve. From the testimony of fellow employés of the petitioner, 
and by documentary evidence produced, the conclusion is reached, 
without any uncertainty, that the date of the accident was July 
12th, 1911, and not in March of nineteen hundred and twelve; that 
the requirement of the statute that the “employer shall furnish rea- 
sonable medicines and hospital services and medicines” has been 
fully met; that the actual time during which the _peti- 
tioner was incapacitated was a period of three weeks; that 
the paper dated September 2, 1911, which purported to be 
a receipt for seven dollars and thirty-six cents in payment 
of compensation for a period of about one week, according to 
the statute, was given and is, in fact, a settlement and a release of the 
claim of the petitioner then existing against the respondent; that the 
present condition of the petitioner, which seems to be a condition 
naturally attendant on advanced years, is not attributable to the acci- 
dent in question. 

At the hearing it was contended that the first answer, as filed, 
actually admitted that an accident occurred at the time alleged by 
the petitioner, to wit: March 13th, 1912. Such interpretation of the 
answer was denied by respondent’s counsel. At all events, the Court 
permitted the amended answer to be filed, giving petitioner oppor- 
tunity to produce further testimony in meeting its burden of substan- 
tiating all phases of the case without relief of any admissions; on the 
day to which the matter was continued, no further testimony was pro- 
duced, owing, as it may be assumed, to the fact that the previous hear- 
ing had been full and complete. 

Because of the foregoing consideration there can be no recovery 
by the petitioner; no costs, however, will be awarded against him. 





HANGLIN v. SWIFT & CO. 


(Hudson Common Pleas, Jan., 1914). 
Employers’ Liability Act—Employment as a Contributing Cause of Physical Disability. 
The case of Jeremiah Hanglin, petitioner, against Swift & Co., de- 


fendants. On petition for compensation under Employers’ Liability Act 
of IgII. 


Mr. Frank M. Hardenbrook for petitioner. 
Mr. E. F. Smith (Edwards & Smith) for defendant. 
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TENNANT, J.: In this case the petitioner was, at the time of the 
injury, regularly employed by the defendant, and the accident, if it were 
an accident, occurred while in the course of his employment. I am sat- 
ished from the evidence that the petitioner, prior to November, 1912, 
had a rupture, that he himself knew of his condition, and that the de- 
fendant also knew of it. It appears that he had been previously em- 
ployed by the defendant ; that the defendant company has a relief associ- 
ation for its employés; that the petitioner made application for member- 
ship in that association; and that, while undergoing examination by the 
physician employed by the defendant, the rupture was discovered; that 
the petitioner set this forth in his formal application and also signed a 
special form of release, releasing the relief association from any liability 
by reason of the rupture; that he also signed a statement on the letter- 
head of the defendant company setting forth the nature of the hernia, 
and that it was occasioned several months previous to that statement. 

I am persuaded by the evidence that the petitioner had some form of 
hernia prior to his employment covered by the petition in this case, but 
that it was aggravated while in the present employment. It is urged by 
the defendant that the aggravation is not an accident, and two leading 
English cases are cited, namely: Hensey v. White, 81 Law Times, 767; 
Roper v. Greenwood, 3 W. C. C. 23. At the hearing I was of the opin- 
ion that the rule in those cases must prevail, but, upon examination of the 
English cases, I find that both of the cases cited have been long since 
overruled in the English courts. In the case of Clover v. Hughes, A. C. 
242, the Lord Chancellor said: “It seems to me enough if it appears that 
the employment is one of the contributing causes, without which the acci- 
dent which actually happened would not have happened.” And it seems, 
by an examination of the English cases, that the rule is affected by the 
fact that sooner or later the disease which made the accident more serious 
was certain to be fatal. The question seems to rest upon the proposition 
whether the injury was caused to the workman by accident, and not what 
the extent of the injury or the nature of the injury was. 

I have been unable to find any American cases on this point, and in 
the absence of any of our own judicial interpretations of the question I 
shall follow the English cases. 

The only other question remaining is how much compensation shall 
be given to the petitioner. His wages were ten dollars per week. He is 
entitled to the minimum of five dollars per week. The evidence is un- 
contradicted that, by an operation, the petitioner could be entirely re- 
lieved from any effect of the injury. I will allow the petitioner ten 
weeks at five dollars per week, and fifty dollars for the medical treat- 
ment necessary. 





CLOONEY v. CRESCENT GLASS SPECIALTY CO. 


(Mercer Common Pleas, December, 6, 1913). 
Employers’ Liability Acl—Disfigurement—Inability to Procure Work—Failure of Proof. 
Summary proceedings under Employers’ Liability Act of 1911. 
Mr. Hervey S. Moore and Mr. John A. Hartpence, for petitioner. 
Mr. Edward L. Katzenbach for defendant. 


GNICHTEL, J.: Andrew E. Clooney had been in the employ of 
the Crescent Glass Specialty Company, as superintendent, glass cutter 
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and polisher, since November, 1912, at a salary of $25 per week. 
While so employed, on August 1, 1913, he met with an accident, for 
which no claim for compensation is made. On August 14th, two 
weeks later, while removing the rubber cork of a carboy filled with 
hydro-fluoric and sulphuric acid, the acid blew into the air like a foun- 
tain, striking him in the face, head, neck and arms. Since the accident 
(it is claimed) his eyes have bothered him somewhat; he has dis- 
figuring scars on his temple and jaw, about an inch and a half in 
diameter, and a smaller one under the right eye, and, because of the 
accident, he has been unable to obtain work. 

The testimony shows that the eye is uninjured, and that the con- 
junctivitis which resulted from the acid fumes has passed away. He 
testifies that it will be necessary to wear glasses, and because of that 
he cannot work at his former occupation, as the fumes of the acid 
tend to blur the glasses and form a mist or coating upon them; that he 
has applied for work and has been unsuccessful; that the application 
was made by letter, and in it he gave a full account of the accident and 
the results. 

After the accident on August 14th, the petitioner was in- 
capacitated for about thirteen or fourteen days, and then he resumed 
his work and continued with the company until October 4th, when 
he was discharged because the company was losing money and there 
was dissatisfaction with his management of the shop. This dissatis- 
faction had its origin at a time prior to the accident, and the officers 
felt that the petitioner was not doing his duty. During the five weeks 
that the petitioner remained with the company after the accident he 
was apparently able to attend to the duties connected with his 
position, and he received his salary of $25 every week, including the 
time he was away, and I find from the testimony submitted that no dis- 
ability has been shown which prevents the defendant from working at 
his usual occupation. 

He also claims that because of the accident his nervous system 
has been seriously affected; that the scars on his temple and jaw have 
permanently disfigured him, and that in consequence he is unable to 
obtain work at his former employment, because, as he testified, the 
people on seeing his face, and learning the cause, might say that he 
had lost his nerve, and that probably he would not be able to do their 
work. The petitioner at the time of the trial appeared to be a strong 
and vigorous man. His appearance did not indicate any disability 
due to the accident. On the contrary, there was every indication 
that he was in the very best of health, and the testimony of the medical 
witnesses does not corroborate his statement that he had “lost his 
nerve for working with acids.” If he is entitled to any compensation, 
it must rest on his claim that his disfigurement prevents him from ob- 
taining employment in his line of business. 

The act does not provide compensation for mere disfigurement ; but 
where the disfigurement leaves a man in such a condition that he can- 
not get work at his former employment, or some similar employment, 
it would seem to present a case which comes within the act; any other 
view would leave the workman without compensation for the direct 
consequence of an injury. The question has not been passed on by 
our courts, but the English statute, which on this point is substantially 
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similar to ours, has recently been before the House of Lords, and Lord 
Loredorn, in Ball v. William Hunt’s Sons (1912 A. C. 496) lays down 
the principle that there is incapacity for work when a man has a 
physical defect which makes his labor unsalable in any market reason- 
ably accessible to him, and there is partial incapacity for work when 
such a defect makes his labor salable for less than it would otherwise 
fetch. The ruling purpose ot the act is apparently to compensate for 
disability to earn wages in the employment in which the injured work- 
man was engaged at the time of the accident, or some similar employ- 
ment. 

In this case, in my opinion, the petitioner’s power to do work 
has not been lessened, and he has failed to establish that the results 
of the accident have interfered with his chances to get work. There 
is proof of injury, and of some disfigurement, but the testimony of 
inability to obtain employment because of the accident is not at all 
satisfactory. Only one attempt was made to obtain work, and that was 
made by mail, and the party who declined to employ him did not see 
him. There is no evidence that the want of success was at all related 


to this accident. 

The bills for medical services have been paid, or at least the 
petitioner received more than the bills amount to, and the act provides 
no compensation for the first two weeks, except the medical expendi- 
tures, not to exceed $50. Under the testimony I am forced to the 
conclusion that no case has been made out, and the petition must be 


dismissed without costs. 


MISCELLANY 








DEALING WITH CRIMINALS. 
To the Editor of the New Jersey Law Journal: 


SIR: Your editorial in the Jan- 
uary number of the Law Journal 
urging study of the principles of 
penology is timely. One does not 
need to be a profound student of 
sociological problems to discern a 
changing public sentiment with 
regard to the treatment of con- 
victed offenders. The probation 
system, the parole, the indeter- 
minate sentence, and the Juvenile 
Court, each and all, testify to a 
marked departure from the ideas 
of a little more than a generation 
ago. It probably is correct to say 
that then the thought of punish- 
ment dominated in the enactment 
and administration of the criminal 
law. Now, as you justly observe, 
we are beginning to place em- 
phasis on reformation of the crim- 
inal as society’s best protection. 


{ would suggest, however, that 
a wise and just solution of this 
difficult problem of how to deal 
with so-called criminals is likely 
to be reached much sooner if we 
think along fundamental! lines 
when considering this subject. It 
is only when one thinks funda- 
mentally that he can “see clear 
and think straight.” In my judg- 
ment we have not got down to 
basic principles so long as we are 
balancing the claims of punish- 
ment and of reformation as the 
object or purpose of our penal 
laws. 

In my humble judgment society 
will never arrive at a rational 
method of dealing with those we 
call criminals until the thought of 
punishment is banished from the 
public mind as completely as it is 
discarded in the treatment of our 
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insane. The one overpowering 
motive of protection to society 
from injury should be the same in 
handling each of these socially— 
and privately—dangerous classes. 

Incidentally and in furtherance 
of that protection we should seek 
the cure of the insane and the 
reformation of the criminal. But, 
whether susceptible to reforming 
influences or not, the convict and 
his friends should be given no 
chance to feel that his confinement 
is due to any vindictive attitude 
of those by whom it was decreed. 
He and his sympathizers should 
be made to know and feel that it 
is only because society regards it 
as unsafe for him to go abroad 
that he is placed under restraint. 
If his mental attitude towards 
the outside world would not thus 
be changed, its attitude towards 
him assuredly would be. And 
Sen- 


herein would be great gain. 
timental pity for one who is not 
being “punished,” but merely re- 
strained that he may not harm 
others, would be as much out of 
place as it would be for the vio- 


lently insane confined in our 
state hospitals. Pity for the in- 
dividual because of his plight 
would be natural in either case, 
but it would be as unnatural to 
bemoan the injustice of his con- 
finement in the one case as in the 
other. 

What I would call the rational 
view of criminal administration 
should have highly important 
practical results. It is inexpressi- 
bly absurd to sentence a con- 
firmed criminal to a definite term 
of imprisonment to be, when he 
has “paid the penalty,” again 
turned out to a practically cer- 
tain further career of crime. And 
yet if a Court could sentence to 
virtually a life confinement for an 
offense of a comparatively minor 


character, a cry of horror would 
go up at the unduly severe “pun- 
ishment” for the particular of- 
fense. Were, however, the notion 
that he is being “punished” elim- 
inated, and could the public be 
made to comprehend that he is 
being kept in fair comfort for the 
public protection—and for that 
alone—there would be no qualms 
of the public conscience because 
of his fate. 

If the view here briefly out- 
lined were to become the accepted 
theory of all our so-called penal 
legislation there would neces- 
sarily follow certain secondary 
results. It would compel a modi- 
fication in the character of our 
“penal” institutions. They in- 
evitably would take on more of 
the character of detention places 
and become less _ distinctively 
punitive institutions. Some rea- 
sonable way could and should be 
found whereby offenders when 
confined, might earn, in part at 
least, the cost of their support. 
The probation and parole systems 
naturally would develop to the 
farthest practicable limit, for 
there could be only two reasons 
for actual confinement—protec- 
tion against repetition of the of- 
fense, or deterrent effect on 
others. We should learn, as we 
are learning now, the salutary and 
reformatory effect of the con- 
sciousness of the Court’s surveil- 
lance on those who, though con- 
victed, are suffered to _ pur- 
sue their accustomed vocations 
among their neighbors and asso- 
ciates. 

I believe the claim that all! 
thought, all conception of “pun- 
ishment” should be driven from 
our minds when thinking of the 
shaping or of the administration 
of our criminal laws, is funda- 
mentally and ethically sound. 
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For there is from one end of the 
world to the other no man so pure 
in heart, so upright in conduct 
and so endowed with wisdom 
from on high, and no man so base 
in character, so degraded in life 
and so perverse in action, that 
the one is fitted to sit in judg- 
ment on the deeds of the other 
and determine what punishment 
should, in justice, be meted out 
to him. 

Linton SATTERTHWAITE, 
Trenton, Feb. 4, 1914. 


N. J. BAR EXAMINATIONS, FEBRU- 
ARY TERM, '914. 
ATTORNEYS’ QUESTIONS. 

1. What are the constitutional 
limitations upon the power of the 
Legislature respecting— 

(a) Trial by jury? 

(b) The obligation of contracts? 

2. A deed conveyed land to A 
for life, remainder to his heirs. 
What estate did A take in the 
lands? 

3. A was entitled to a vested 
remainder in lands, subject to a 
life estate in another. He con- 
veyed all his rights and title in the 
property to X while the life 
tenant was living. A’s wife did not 
join in the conveyance. After the 
death of both the life tenant and 
A, she, as widow, claimed dower 
in the land. Is she entitled? 

4. Testator bequeathed specif- 
ically all the hay and grain upon 
his farm and also his carriage and 
wagons to his widow for life, 
remainder to his son, John. Did 
the son take any title, and if so, 
what? 

5. A chattel mortgage was ex- 
ecuted and delivered on January 
10th. It was recorded ten days 
later. Afterwards, an execution 
was levied upon the mortgaged 
goods and they were sold there- 
under. What are the rights (if 


any) of the mortgagee, of the 
plaintiff in execution, and of the 
mortgagor, respectively, in the 
proceeds of sale? 

6. A sold his automobile to 
and agreed to hold it till the latter 
should send for it next day. The 
buyer gave his check for the price 
to A, which was duly presented 
and payment refused for want of 
funds. Before X sent for the car, 
it was taken away on an execution 
issued against X, notwithstanding 
A’s claim of a lien for the price. 
Is A entitled to recover possession 
as against the execution creditor? 

7. Brown wrote from Middle- 
town to the X Company at 
Newark, “Ship me one carload of 
lime at market price, F. O. B. 
here.” The company, within a 
reasonable time, replied by letter, 
“Have shipped, according to your 
order, one carload of lime at 
market price at our yard.” Brown 
found other lime at a less price, 
refused to accept the shipment and 
forthwith notified the seller. Is 
he liable for the price? 

8. A contracted to build a house 
for $10,000. The contract specified 
a concrete floor for the cellar, the 
cost of which was $100, included 
in the contract price. The house 
being finished, the owner discover- 
ed that the floor varied from the 
contract in substantial particulars. 
He refused to pay the last install- 
ment ($1,500) of the price of the 
house. The contractor sued for 
that sum. Is he entitled to recover 
at all, and if so, how much? 

9. A and B were partners in 
the drug business. They held in 
their joint names land in New 
Jersey. Upon A’s death the per- 
sonal assets of the firm were suf- 
ficient to pay firm debts. A’s ad- 
ministrator claimed that the land 
should be sold and one-half of the 
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proceeds paid to him as persona! 
assets of A’s estate. A’s heirs 
denied the claim of the admin- 
istrator. Is the administrator’s 
claim valid? 

10. A merchant authorized his 
clerk to buy five boxes of oranges. 
The clerk bought five boxes of 
grape fruit, which were delivered 
to the merchant by the seller. The 
merchant kept one box and 
promptly returned the remainder 
with a letter denying the authority 
of his clerk to buy the fruit, but 
saying that he would pay for one 
box. The seller immediately re- 
fused to accept the four boxes and 
demanded payment for five boxes. 
Is the merchant liable for the five 
boxes ? 

11. (a) Is the following note 
negotiable: “3 months after date 
for value received I promise to 
pay to J. K. $100 in goods out of 
my store. L. R.” 


(b) Can recovery be had on it, 
and if so what is the measure of 
damages? 

12. A made a will leaving his 


property to his three children, 
George, Henry and John. At his 
death he left him surviving (his 
wife being likewise dead) the 
widow of George—who had died 
childless, Henry, John and a 
daughter, Mary, born after the will 
was made. To whom does the 
property go? 

13.,A testator made a will in 
proper form leaving a very large 
estate entirely to charity, and 
ignoring his wife and two minor 
children, who were left penniless. 
Can the will be set aside? 

14. A brought suit in New 
Jersey for specific performance of 
a contract for the sale of land 
situate in New York, making per- 
son service of process on the de- 
fendant (owner of the land) in 
New Jersey. Can the New Jersey 


Court compel the conveyance of 
the land? 

15. A unlawfully took possession 
of the office of County Collector 
and exercised its duties in collect- 
ing county funds. B brought suit 
in Chancery to enjoin A_ from 
further collections. Should he 
prevail? 

16. A and B were trustees of an 
estate consisting of several stores. 
A collected the rent and regularly 
accounted therefor to B. At A’s 
death it was found that he had col- 
lected the rent for the last quarter 
and appropriated it. His estate 
was insolvent. Is B responsible 
for this money to the cestui que 
trust? | 

17. A published in his news- 
paper a communication signed and 
written by B, libeling C. C sued 
both A and B. A set up as a 
defense that he merely printed 
what B gave him, believing it to 
be true. Is this a good defense? 

18. A said to his wife: “Mrs. 
B is a common scold and deserves 
a beating. You had better give 
her one if she speaks to you 
again.” Mrs. A afterwards, while 
walking alone, met Mrs. B and 
struck her. Is A responsible for 
this tort? 

19. A little girl, aged three, was 
crushed to death by an automobile 
driven in a reckless and negligent 
manner. The father, as her ad- 
ministrator, sued for damages. 
What is the statutory rule as to 
the damages? 

20. Four men assaulted an of- 
ficer of the law. D did not actually 
strike the officer, but was present 
and encouraged the others. The 
other three men actually struck and 
kicked the officer. Of what are 
all four guilty? 

21. B, a married woman, en- 
gaged in a trade on her own ac- 
count, and apart from her hus- 
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band, and therein earned money 
which she invested in her own 
name. Her husband subsequently 
claimed these investments. Which 
of the two is entitled to them? 

22. When a corporation of New 
Jersey is lawfully dissolved, who 
settles its affairs? 

23. A witness testified, in regard 
to a receipt, “I have not got it 
here now,” and was then per- 
mitted to testify as to the con- 
tents thereof. Was such evidence 
legal? 

24. A verdict rendered for the 
plaintiff was set aside and a new 
trial ordered. In the meantime 
a material witness for the plaintiff, 
who had testified at the previous 
trial, had died. How could his 
testimony be admitted at a second 
trial? 

25. What constitutes an issue 
under the practice act of 1912? 

26. A commenced a suit at law 
against B for a claim in which suit 
C might be joired as plaintiff. C, 
however, declined to join as such 
plaintiff. What remedy has A? 

27. A being sued by B in a suit 
for unliquidated damage, tendered 
B a sum of money in payment of 
A’s claim and pleaded the tender. 
Is such tender effectual ? 

28. A filed a bill in Chancery 
against B to set aside a conveyance 
on the ground of fraud. He, how- 
ever, alleged fraud generally, fail- 
ing to specify any particular act. 
B demurred to the bill. Is the 
demurrer good? 

29. A filed a bill in Chancery 
and proved facts not broad enough 
to warrant the special relief 
prayed for. He also prayed for 
general relief. Should the bill be 
dismissed ? 

50. A filed a bill in foreclosure 
against B, an absent defendant. 
How soon thereafter could he 
take an order of publication? 


COUNSELORS’ QUESTIONS. 


1. How are the powers of gov- 
ernment distributed by the Con- 
stitution between the Departments 
of State? 

2. Land was devised by will to 
A for life, remainder to the heirs 
of his body. What estate did A 
and his children take? 

3. A devise was made to A for 
life, remainder to such of his chil- 
dren as should survive him. Is 
the remainder vested or con- 
tingent? 

4. A and B (not partners) 
owned, at A’s death, an auto- 
mobile. They also owned a 
promissory note, made payable to 
them jointly. Upon appointment 
of A’s administrator, in whom was 
the legal title vested— 

(a) To the automobile? 

(b) To the note? 

5. A delivered his baggage to a 
local expressman to carry to a 
neighboring town for hire. Before 
delivery, a constable seized the 
baggage under an_ execution 
against X, claiming that it be- 
longed to X. May the express- 
man maintain replevin for the 
trunk? 

6. A, by one written contract of 
sale, sold to X, A’s drug business 
and ten shares of capital stock in 
a corporation. The contract price 
was $4,000 for the business and 
$1,000 (par value) for the stock. 
Afterwards the buyer, discovering 
that the corporation was insolvent, 
to A’s knowledge at the time of 
sale, and that A procured the con- 
tract by fraud, notified A to take 
back the business, and demanded 
repayment of the contract price. 
A refusing to comply, the buyer 
sued for the contract price 
($5,000), but did not offer to 
return the stock. Should he 
recover the $5,000? 
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7. A foreign corporation, not 
authorized to do business in New 
Jersey, made a practice of selling 
goods in this State. Its salesman, 
while in Trenton, placed with one 
Doe, in that city, an order for the 
sale of the company’s goods. Doe 
signed and mailed the order to the 
corporation, which received it in 
New York and from there mailed 
to Doe its written acceptance of 
the order. The goods were 
delivered. In an action brought 
here for the price, Doe pleaded 
that the corporation was doing 
business in New Jersey without 
authority under the law. Is the 
defense good? 

8. A father signed and delivered 
to his daughter a paper reading, 
“In consideration of my love and 
affection for my daughter, Jane, 
I agree to give to her forever, on 


her twenty-fifth birthday, my house 
and lot, No. 51 State street, in 
which she now lives.” The father 
died intestate before Jane’s twenty- 


Is she entitled to 


fifth birthday. 
against her 


the property as 
brother? 

9. Brown, a partner, whose firm 
was engaged in the hardware 
business, purchased through a 
broker, in the firm name, 100 
shares of Anaconda Copper stock 
and paid, with the firm’s check, 
$1,000 on account. The broker 
retained the stock as security for 
the balance of the price. The stock, 
having fallen in price, was sold by 
the broker on Brown’s order, 
making a loss of $3,000. The 
broker, in good faith, believed that 
it was a firm transaction. He 
sued the firm for the loss. Brown’s 
partners knew nothing of the 
transaction till after the loss. Is 
the firm liable? 

10. The qualified clerk of a drug- 
gist by gross negligence, put 


morphine into a prescription which 
did not call for that drug. The 
patient for whom the prescription 
was ordered died in consequence 
of taking the morphine. Is the 
druggist liable— 

(a) For damages in a civil suit? 

(b) To criminal prosecution and 
punishment ? 

11. A owed B $550 for goods 
sold and delivered. Sometime 
afterwards he gave a note for the 
debt for $500 for five months. It 
was not paid when due. He 
thereupon sued A on the contract 
of sale for $550. <A claimed that 
giving the note extinguished the 
debt. Was he correct? 

12. A, being very ill and too 
weak to write, called three persons 
to his bedside and told them to 
bear witness that at his death ali 
his property should go to his wife. 
He afterwards recovered from his 
illness, but died six months later 
as the result of a fall. The wit- 
nesses appeared in Court and 
swore to the occurrences above set 
forth. Is this a nuncupative will? 

13. A made a written contract 
with B that if B would live with 
and care for him and his business 
during his lifetime he would, by 
will, leave B everything he pos- 
sessed. A died without a will. His 
heirs refused to surrender the 
estate. Could B succeed in a legal 
effort to secure it? 

i4. A was a creditor of B. C 
and D were sureties for B. A, 
moreover, possessed the additional 
security of a mortgage on B’s real 
estate. C paid the debt. What 
rights has he under this state of 
facts ? 

15. George Harrison conveyed 
to his wife, Mary, directly, the 
house and lot in which they both 
resided. At his death their chil- 
dren claimed an interest in it. 
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What are the widow’s rights in 
the property? 

16. A building and loan asso- 
ciation held as security for a loan 
of one of its stockholders his 
shares of stock, partly paid, and 
also a mortgage on his land. An- 
other creditor held a second mort- 
gage on his land and no other 
security. The building and loan 
association started to foreclose the 
mortgage. What are the rights of 
the second mortgagee? 

17. A, in the improvement of his 
lands, which were very swampy, 
drained them into a brook flowing 
through his farm. B, an owner of 
an adjacent farm, was injured by 
the increased flow of the brook. 
Has B a remedy? 

18. A brought suit against B 
“for wantonly and maliciously 
erecting on the lands of said B a 
high fence without benefit to said 
B and for the sole purpose oi an- 
noying said A.” Can the suit 
succeed? 

19. A father employed a detect- 
ive to ascertain the standing of a 
suitor for his daughter’s hand. 
The report made to the father was 
so unfavorable that when he 
repeated it to others the engage- 
ment was broken. The rejected 
suitor sued the father for slander, 
as the statements proved to be 
false. Can he recover? 

20. A went to the house of B 
with the deliberate intention of 
taking his life. He shot at B 
several times without injuring him. 
One of the bullets, however, went 
through a giass door and killed 
a servant in another room. A did 
not know anyone was in the room. 
Of what crime is A guilty? 

21. A married woman, living 
separate from her husband, who 
had deserted her, purchased cloth- 
ing and other necessary articles on 
the credit of her husband. Her 


husband, being sued by the seller, 
defended on the ground that he 


had not authorized the purchase. 


Is it a good defense? 

22. A brought an action against 
a corporation for the price of work 
done, which had been authorized 
by the president without the au- 
thority of the corporation. The 
corporation accepted the benefit of 
the work, but contested the suit 
on the ground that the president 
had acted without authority. 
Which should succeed? 

23. E gave a due bill acknowl- 
edging that he owed A $500. On 
suit brought, E endeavored to in- 
troduce oral evidence to show 
fraud in obtaining the due bill. 
Upon objection being made, was 
the evidence admissible? 

24. Upon what grounds, if any, 
can a defendant attack a judgment 
recovered against him in another 
State? 

25. A assigned to C part of a 
claim on contract against B. In 
whose name should the suit be 
brought? 

26. A brought an action against 
B upon a contract which came 
within the statute of frauds. B 
denied making the contract. To 
obtain the benefit of the statute of 
frauds was it necessary for him to 
have pleaded it? 

27. A, having lost a_ suit, 
obtained from the court a rule to 
show cause why a new trial should 
not be granted. The new trial was 
denied. Can A successfully pros- 
ecute an appeal? 

28. (a) In equity, by what 
pleadings may the statute of limi- 
tations be set up? . 

(b) If it is not set up, can it be 
of avail? 

29. May an answer, in equity, 
pray for affirmative relief? 

30. Previous to filing a bill in 
Chancery, A, the complainant, is- 
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sued a subpoena to answer. The 
defendant entered an appearance 
and then moved to dismiss the bill. 
Should he prevail? 





SOME STATE NOTES. 


A banquet was tendered to At- 
torney-General Wescott at the 
Hotel Adelphia, in Philadelphia. 
on February 19th, attended by 
about 350 guests. President Wil- 
son expressed regret at being un- 
able to attend. Former Governors 
J. Franklin Fort, David O. Wat- 
kins and E. C. Stokes were seated 
at either side of Attorney-General 
Wescott. Others present includ- 
ed Circuit Court Judge Howard 
Carrow, Supreme Court Justice 
Thomas W, Trenchard, Congress- 
man William J. Browning, Pro- 
fessor Irving Fisher and John R. 
Hardin. It was also the Attor- 
nev-General’s 65th birthday. 

Mr. Justice Swayze presided as 
toastmaster at the sixth annual 
banquet of the Sussex Society at 
the Hotel McAlpin, New York 
City, on February 19th. Nearly 
200 guests were present. Ad- 
dresses in response to toasts were 
made by Hon. John W. Griggs. 
Hudson Maxim, the inventor; 
Mr. C. J. Haden, of Atlantic City, 
and others. 

Mr. William D. Lippincott, of 
Moorestown, has been appointed 
county Judge of Burlington 
county in place of Judge John G. 
Harner. 

On March 4th a complimentary 
dinner was tendered to Judge 
Guy L. Fake, of the Second Dis- 
trict Court of Bergen county, in 
honor of his reappointment. 

Hon. George M. Shipman, of 
Belvidere, has been elected presi- 
dent of the Belvidere National 
Bank to succeed Mr. C. Ledyard 
Blair, resigned. 


NEW RULE IN ESSEX PLEAS. 


Judges Martin and Osborne, of 
the Essex Common Pleas, have 
just promulgated the following 
new Court Rule concerning Em- 
ployers’ Liability cases: 

“When the decision of a sum- 
mary proceeding under the Em- 
ployers’ Liability or Working- 
men’s Compensation Act is pro- 
nounced, the prevailing party shall 
prepare a proposed statement and 
determination of facts setting 
forth, among such other matters 
as may be proper: (1) the nature 
of the proceeding, date of service 
of process, appearance of respond- 
ent and the hearing; (2) the terms 
and conditions of the employment, 
if any; (3) amount of wages 
received at the time of injury, if 
any; (4) a description of the acci- 
dent, if any, and whether or not 
it arose out of and in the course 
of the employment; (5) whether or 
not the employer had knowledge 
or notice thereof; (6) the result, 
whether death or injury, or both, 
and as to the latter, whether per- 
manent or temporary, or both, 
total or partial, or both, the nature 
and extent thereof; (7) incidental 
expenses for medical attendance 
or funeral expenses in connection 
therewith; (8) any other facts 
which may be proper; (9) the com- 
pensation awarded, showing in 
detail the number of weeks allowed 
for each result of injury and the 
amount payable each week, and 
the total thereof; (10) counsel fee 
allowed to the legal advisor of the 
petitioner, if any, and the manner 
of its payment; and (11) the 
determination as to costs, and 
serve a copy of the same within 
three days upon the other parties 
in interest or their attorney. Any 
other parties to the proceeding 
who are not satisfied with the 
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proposed statement and deter- 
mination of facts, or if it is not in 
accordance with the decision, or 
if the determination of facts is not 
so served within said three days, 
any other party, may serve upon 
the prevailing party, or his at- 
torney, and all other parties, with- 
in three days thereafter, amend- 
ments to the proposed statement 
of facts, or a further proposed 
statement and determination of 
facts, with a notice of the time 
and place when the same will be 
presented to the Court for final 
settlement and determination. 





“WON’T BOTHER EACH OTHER” 


A colored Justice of the Peace 
in South Jersey recently prepared 
a document to separate two per- 
sons, which is well worth publish- 
ing. The original is exactly fol- 
lowed below, except that we give 
initials in place of names, and 
we have disguised the name of the 
Justice by substituting other 
initials for the true ones. The 
document is authentic: 

“___ N. J., June 10, 1912, 
“this is to certify that L. P. and 
his wife M. P. has hereby agreed 
and signed this document that he 
will and she will not hereafter 
bother each other on any oc- 
casion and each one is at liberty 
to be their own free agent and 
that that L. P. will not be respon- 
sible for notsurport of his wife 
and she does hereby agree to not 
sue or look to him for support 
signed and sealed in the presance 
of R. W. and All So Those Goods 
That Was Bought of R. and d. is 
to Remain mrs. M. P. Posetion 
and she is to pay the balance due 


on them. 
R. W. X. 
M. N., Justice of the Peace. 
M. P. 
ke. Fe 


OBITUARIES. 


Mr. EUGENE EMLEY 


Former Prosecutor Eugene Em- 
ley, of Paterson, died,on Febru- 
ary 15th, after an illness of six 
years from a nervous affection. 
Bronchial pneumonia set in a 
week preceding his death, hasten- 
ing the end. During his long 
nervous trouble he sought relief 
in various ways, taking prolonged 
rests and going to institutions for 
the special treatment of such 
cases as his own, but, while at 
times he showed signs of im- 
provement, these periods lasted 
but a short while, and then he 
would suffer relapses which 
would make it apparent how 
hopeless his case was. He was 
pleased when his last term of of- 
fice was at an end, and firmly be- 
lieved that, with the relief that 
would come from the knowledge 
that he had no further responsi- 
bilities of an official character, the 
time would soon come when he 
would be restored to perfect 
health. 


About six months ago Mr. Em- 


ley went to a sanitarium in Phila- 
delphia, and remained there for 
four or five months. When he 
returned to his home in Paterson 
he declared he was feeling better, 
but his appearance indicated that 
he himself did not fully realize his 
condition. 

It was a special shock to Mr. 
Emley to lose his wife some little 
time ago. This left Mr. Emley 
practically alone, with the excep- 
tion of this sister, Martha, who 
then came from Jacobstown, Bur- 
lington county, to care for her 
brother at his home in Patterson. 

Prosecutor Emley was the last 
surviving male member of the 
well-known Emley family, of 
South Jersey, and his sister, 
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Martha, is now the last of them 
all. As Mr. Emley leaves no chil- 
dren, the name of the family will 
die out. For 200 years members 
of this family have been promi- 
nent in South Jersey. His father, 
Edward Emley, was Sheriff of 
Burlington county for a number 
of years. His grandfather, Oliver 
H. P. Emley, was a lay Judge of 
the Court of Common Pleas of 
Burlington county, and his great- 
grandfather was John Emley, 
who was a member of the Gen- 
eral Assembly of New Jersey for 
thirteen years, and served as 
Speaker of the House for two 
years. The deceased was a 


descendant of William Emley, 
who arrived in this country from 
Yorkshire, England, in 1677, hav- 
ing been sent as a commissioner 


to purchase land from the Indians 
in South Jersey. He settled at 
“The Falls,” near the present site 
of the state prison in Trenton, He 
also was a member of the As- 
sembly in 1682, and several of 
his children occupied public posi- 
tions. Most of the property pur- 
chased by William is still in the 
name of the Emley family, at 
Jacobstown, N. J. 

Mr. Emley was born at Jacobs- 
town June 4, 1855, and, after 
graduating from Bucknell Uni- 
versity, Lewisburg, Pa., in 1877, 
he entered the law offices of Holt 
& Brother, in Trenton, and 
finished his law studies with 
Gaskill & Sooy, of Mt. Holly. He 
was admitted to the New Jersey 
Bar at the November Term, 1880, 
and became counselor in June, 
1884. 

He began practising at the 
munificent salary of $5 a week, 
but soon (in 1881) went to Pater- 
son and opened offices there. Pos- 
sessing a genial disposition and 


being a gifted speaker at the Bar, 
he soon made staunch friends and 
made his way to the front ranks 
of the legal profession in that city 
and county. He was soon sought 
out by men of the Republican 
party as one of the candidates for 
the Assembly, and in 1886 he ran 
against Robert A. Carroll. The 
result was a tie vote, and Mr. 
Emley demanded a recount. He 
got it and found himself defeated 
by one vote. In 1887 he entered 
the race again, against the same 
candidate, and defeated him by a 
majority of 1,090. In 1891 he ran 
for Senator against John Hinch- 
liffe and was defeated. 

As a trial lawyer, he was second 
to none, and this led to his selec- 
tion as prosecutor by Governor 
Griggs in 1896. He was reap- 
pointed by Governor Voorhees 
without any _ solicitation. Five 
years later Governor Stokes reap- 
pointed Mr, Emley, which was 
another testimonial to his ability. 
He was the county prosecutor 
during the terms of Judge John 
Hopper, Judge John Barkalow 
and Judge Francis Scott, of the 
Court of Oyer and Terminer, and, 
in the Supreme Court, during the 
terms of Justice Jonathan Dixon, 
Justice Mahlon Pitney, Justice 
Bergen and Justice James F. Min- 
turn. All of these magistrates 
held Mr. Emley in high regard 
and never questioned his integrity 
nor his sincerity in the presenta- 
tion of a case. 

Mr. Emley held the office of 
prosecutor longer than any man 
in this county and his three terms 
aggregating fifteen years, were 
full of activity. He himself fre- 
quently said that as soon as he 
had been appointed to office 
things began to break loose, and 
many of his cases began to attract 





94 THE NEW JERSEY LAW JOURNAL. 


attention throughout the nation. 
He served with forty-five grand 
juries, which means that he served 
through forty-five terms of court. 
When he retired from the office 
an estimate of the number of 
cases handled by him was made. 
Before the grand juries as many 
as 63,000 cases had been consid- 
ered; 6,000 indictments were 
found, and about 5,000 were tried 
in the Court of Quarter Sessions, 
while 10,000 cases were disposed 
of in the Court of Special Ses- 
sions. 

It was frequently said of Mr. 
Emley that he worked just as per- 
sistently to save unfortunate men 
from going to prison as he was 
untiring in bringing real criminals 
to terms. To save a man from 


making a second misstep was Mr. 
Emley’s special desire, and such 


instances he counted among his 
greatest successes. 

When he was made prosecu- 
tor he named the late Ralph 
Shaw as assistant, and appointed 
Nathaniel Shane as detective. 
Both of these officials remained 
with him throughout the three 
terms, and Mr. Shane is still con- 
nected with the prosecutor’s of- 
fice of the county. 

Among the most notable cases 
tried by Mr. Emley was the 
sosscheiter case, in which con- 
victions of murder in the second 
degree were obtained against four 
men. It has been frequently said 
that the deceased practically ex- 
hausted all his energy and 
strength in the trial of this case, 
and it so affected his health that 
he never fully recovered from the 
strain. 

Next to this case in importance 
was the trial of the anarchists. 
MacQueen and Grossman, who 
led the riots in Paterson during 
the strike in 1902. Mr. Emley 


frequently said the result of the 
trial was a matter of great satis- 
faction to him, as both were con- 
victed and the rest of their tribe 
were frightened away from the 
city. He said he felt more proud 
of that accomplishment than any 
single instance he could recall. 

He handled many murder cases. 
and five men convicted through 
his efforts were executed, these 
being John Lyons, Arthur Laster, 
Joseph Miiler, Pietro Silevrio and 
Arthur Rose. He tried about 
sixty murder cases in all, but al- 
ways made it plain that he did 
not wish a man to be convicted 
in the first degree if he were 
guilty only in the second degree, 
for that would have been, in his 
eyes, as great a miscarriage of 
justice as to acquit a man who 
was guilty. He worked inces- 
santly for clean elections and 
demolished paraphernalia at many 
gambling resorts. 

Mr. Emley frequently induced 
grand juries to bring in present- 
ments, one of which was against 
yellow journals for attempting to 
locate the home of the assassins 
of King Humbert, of Italy, and 
President McKinley in Paterson. 
As the head of the prosecuting 
machinery of the county, he in- 
sisted upon the work being done 
economically and frequently paid 
substantial portions of the ex- 
penses connected therewith, out 
of his own receipts. He was most 
active and unrelenting in the in- 
vestigations made which led to 
to the trial of a number of 
freeholders for misappropriating 
county money. 

The funeral was held on Feb- 
ruary 18th from his late home, the 
honorary pall-bearers being ex- 
Governor John W. Griggs, John 
W. Harding, John H. Reynolds, 
William I. Lewis, Circuit Court 
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Judge Charles C. Black, Judge 
3urton Hutchinson of Trenton, 
Albert A. Wilcox, Dr. James M. 
Stewart, Judge McClure of Louis- 
burg, Judge Reppert of Union, 
Judge Joseph W. Congdon and 
County Clerk John J. Slater. 

At a meeting of the Passaic 
County Bar Association on Feb- 
ruary 1%th, the following was 
adopted: 

“Eugene Emley died on the 
15th day of February, 1914, 
at the city of Paterson. In his 
death the community has lost a 
man of great natural ability, 
simple and kindly, and of the most 
exalted character. Like Saul, he 
towered above his fellows in ele- 
mental power. 

“He came to this county thirty- 
three years ago, immediately upon 
his admission to the Bar. He be- 
came active in practice at the 
start, and grew in public favor un- 
til the end. He cast aside the 
pursuit of wealth, the ambition to 
hold high office in the councils of 
the state and nation, for which 
he was so naturally fit. He was 
content to pursue the even tenor 
of his way, along the side paths 
of life, always in the strict per- 
formance of his duty. 

“For fifteen years he held the 
high and worthy office of Prose- 
cutor of the Pleas of this county. 
He bore himself so admirably in 
his office that the entire commun- 
ity had unbounded confidence in 
him. He was most vigilant in 
the prosecution of his duties, but 
he always remembered that he 
was a quasi-judge and never 
permitted his zeal in the prosecu- 
tion of offenders to do injustice 
to any man. He shrank from no 
labor in the cause of justice. He 
was not easily moved to passion, 
but was ever firm and dignified. 
He had always great influence 


with our jurors. His high char- 
acter gave a dignity to his utter- 
ance that added weight to his 
cause. He was a dangerous op- 
ponent. He was prudent, skillful, 
resourceful as a lawyer, and in 
every act the finished gentleman. 
As a cross-examiner, he was ac- 
complished and his addresses to 
juries were models of eloquence 
and power. 

“Among his many fine quali- 
ties, it may be said, that his 
kindly and affectionate disposition 
was perhaps his greatest gift. It 
was a pleasure to meet him in 
court. No matter how keen the 
contest, he never carried away 
any heart stains upon his blade. 

“As a citizen in this commun- 
ity, he stood deservedly high, He 
had the deep respect of all our 
people, and when we heard a few 
years ago of his failing health, 
the united testimony of all our 
people was one of the most sin- 
cere regret. 

“And now, in commemoration 
of this worthy comrade who has 
fallen from our ranks, the Bar As- 
sociation of the county of Passaic 
desires to record upon our min- 
utes and upon the minutes of the 
Circuit Court of this county, this 
testimonial of our high esteem. 

FRANCIS SCOTT, 
WILLIAM B. GOURLEY, 
WILLIAM I. LEwis.”’ 


Mr. CHARLES H. IVINS 
Charles Henry Ivins, a 


Mr. 
well-known Monmouth county 
lawyer, died at his home in Red 
Bank February 12th, of a com- 
plication of diseases, aged fifty- 
nine years. He had been in poor 
health for some time, but was ap- 
parently improving, and arrange- 
ments were being made to take 
him to North Carolina. He was 
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the son of the late Charles E. 
Ivins and was born on his father’s 
farm on the Rumson road. 

Mr. Ivins was born May 25, 
1855. He was graduated from 
Brown University, Providence, R. 
I., when 23 years old. He re- 
turned to Little Silver, where he 
taught school for a year and then 
began the study of law in the of- 
fice of Robert Allen, Jr., a famous 
Monmouth lawyer, and was ad- 
mitted to the Bar at the February 
Term, 1884. He was made a 
counselor in 1891. He served in 
the General Assembly 1890-91. 

In 1884 he was married to Miss 
Anna P. Harbrough, whose 
father, Rev. F. R. Harbrough, was 
at one time pastor of the old Pres- 
byterian church at Red Bank. To 
the couple was born a son, Clif- 
ford, of Red Bank. Mr. Ivins has 
two brothers, Elwood Ivins and 
A. L. Ivins, the latter being as- 
sessor of the borough of Red 
Bank. He also has a sister, Mrs. 
J. F. Sayre, wife of Dr. Sayre, of 
Red Bank. 

In 1890 he was appointed by 
Chief Justice Beasley Prosecutor 
of Monmouth county, to fill the 
unexpired term of General Charles 
E. Haight. He was appointed 
for a full term by Governor Leon 
Abbett, serving until 1897. He 
was a member of the law firm of 
Durand, Ivins & Carton, of As- 
bury Park. 


BOOK NOTICES. 


HANDBOOK OF JURISDIC- 
TION AND PROCEDURE 
IN UNITED STATES 


COURTS. By Robert M. 
Hughes, M. A., of the Norfolk, 
Va., Bar. Second edition. St. 
Paul: West Publishing Co., 
1913. Pp. 766; buckram. Price, 
$3.75 delivered. 


The short title of this book is 
‘Hughes’ Federal Procedure,” 
and the work is the thirty-eighth 
volume of the well-known Horn- 
brook Series. Every lawyer 
knows of the Hornbrook Series, 
the design of which is to furnish, 
first, a succinct statement of lead- 
ing principles in prominent type; 
second, a more extended com- 
mentary elucidating the princi- 
ples ; and third, notes and authori- 
ties. 

All the essential principles are 
stated and authorities referred to 
in this work, so that lawyers, who 
have occasion to study up Federal 
practice by means of a work that 
will lead them into the full case- 
field, will be pleased to place 
Hughes on their shelves. There 
is no better work of the kind 
than this, and we particularly rec- 
ommend it to the younger mem- 
bers of the Bar. 


HANDBOOK OF THE LAW 
OF MUNICIPAL CORPORA- 
TIONS. By Roger W. Cooley, 
Professor of Law, University of 
‘North Dakota. St, Paul; West 
Publishing Co., 1914. Pp. 711, 
buckram. Price, $3.75 deliv- 
ered. 

This is another volume of the 
Hornbrook Series. While de- 
signed especially for the use of 
students, and not expected to take 
the place of the several-volume 
works on municipal corporations 
that are to be had, the funda- 
mental principles are all here, and 
there is a full citation of authori- 
ties in legislative cases, on such 
subjects as charter, ordinances, 
contracts, improvements, police. 
public buildings, etc. As in the 
case of the preceding named 
work, the publish :rs and author 
have given a great deal for the 
money ; it is multum in parvo. 





